N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF | OMA
VESTERN DI VI SI ON

JOEL LEE GOOSNMANN,
Petiti oner, No. 01CV-4053
VS. ORDER

STATE OF | OM, sub nom nee,
JOHN AULT, Warden, Ananosa
State Penitentiary,

Respondent .

This is a matter involving 28 U S.C. § 2254, petitioned by
Goosnmann. The respondent has filed a notion to dismss whichis
resisted by the petitioner.

In a nutshell, the matter now before the Court is whether
or not the, “Mdtion For Appointnment O Counsel And Request To
Proceed In Forma Pauperis,” designated as Exhibit 1, filed on
July 17, 1995, contained sufficient information to qualify as an
appl i cation under |owa Code § 822, “Postconviction Procedure.”
Said section relates to how to conrence a proceeding in state
court. In lowa Code § 822.2, “Situations where | aw applicable,”
it states in pertinent part:

Any person who has been convicted of, or
sentenced for, a public offense and who

clains that:

1. the conviction or sentence was in



violation of the Constitution of the United
States or the Constitution or laws of this

state; . . . may institute, without paying a
filing fee, a proceedi ng under this chapter
to secure relief.

| owa Code § 822.3, “Howto commence proceeding-limtation,”
in pertinent part, states as foll ows:

A proceeding is commenced by filing an
application verified by the applicant with
the clerk of the district court in which the
convi ction or sentence took pl ace.

The suprene court nay prescribe the form of
t he application and verification. The clerk
shall docket the application wupon its
receipt and pronptly bring it to the
attention of the court and deliver a copy to
the county attorney and the attorney
gener al .

lowa Code 8§ 822.4, “Facts to be presented,” sets out as

foll ows:

The application shal | I dentify t he
proceedings in which the applicant was
convicted, give the day of the entry of the
j udgnent of convi ction or sent ence
conpl ai ned of, specifically set forth the
grounds upon which the application is based,
and clearly state the relief desired. Facts
within the personal know edge of the
appl i cant shall be set forth separately from
other allegations of facts and shall be



verified as provided in section 822.3.
Affidavits, records, or other evidence
supporting its all egations shall be attached
to the application or the application shall
recite why they are not attached. The
application shall identify all previous
proceedi ngs, together wth the grounds
therein asserted, taken by the applicant to
secure relief from the conviction or
sent ence. Ar gunent , citations, and
di scussion of authorities are unnecessary.

Hearing was had, and the parties submtted three (3)
exhi bits for consideration by the Court.

The first exhibit, Exhibit 1, “Mtion For Appointnment O
Counsel And Request To Proceed In Fornma Pauperis,” filed on July
17, 1995, in pertinent part states:

IN THE | OM DI STRI CT COURT FOR WOCDBURY COUNTY

JOEL GOOSMANN, *  CASE NO. 44538
Appl i cant, *  MOTI ON FOR APPOl NTNVENT
OF COUNSEL AND REQUEST
VS, *  TO PROCEED | N FORMA
PAUPERI S

THE STATE OF | OM, *

Respondent . *

COVES NOWthe Applicant, in pro-se, and pursuant
to Section 822. A5 of the |lowa Code, hereby submts a
MOTI ON FOR APPO NTMENT OF COUNSEL AND A REQUEST TO
PROCEED I N FORVA PAUPERI S, and in support thereof he
states as follows:



1. That on November 4, 1992, he was convi cted of
first degree nmurder in Wodbury County.

2. That he filed an appeal and said appeal was
affirmed on Novenber 28, 1994.

3. That he is currently serving a life sentence
wi thout parole at the lowa Mn' s Reformatory in
Ananosa.

4. That he wants to file a postconviction reli ef
action in regards to this conviction and that due to
the conplexity of the issues which will be brought
forth in this matter, the Applicant requests that the
court appoint counsel to represent him There are
many, many nedi cal records, exhibits, and
transcripts that an attorney would be better in
handl i ng and obtai ning than a pro-se litigant far away
in prison.

5. That there does exist evidence of materi al
facts that have not been presented and heard which did
not becone known by the Applicant until recently.

6. That although a crimnal defendant has no
constitutional right to an attorney in a State
Post conviction Action proceeding, appointnment of
counsel rests in the sound discretion of the district
court and trial judges are ordinarily encouraged to
appoi nt counsel for nost indigent [post-conviction
relief] applicants, See Leonard vs. State, 461 NW2d
465.

7. That the Suprenme Court further said the
followng in Hall vs. State, 246 NWd 276 and State
vs. Grady, 367 NW2d 263, 265, 266 (lowa App. 1985);
“Upon request and on showng of in-ability to pay,
counsel should be appointed for purposes of filing
applications for postconviction relief; and on filing
of such application, trial court nust then determne
whet her counsel should be retained or appointed for

4



hearing and appeal, basing its determnation on
application for postconvictionrelief as read in |ight
nost favorable to Applicant.”

8. Applicant is not an attorney or a student of
the | aw and due to the seriousness and conplexity of
the issues in his case he respectfully asks the court
to appoint counsel to investigate and file an
application for postconviction relief. Appl i cant,
whil e recognizing that the lowa Rules of Court state
that a defendant’s choice of counsel should be
consi dered when nmaki ng an appoi ntnent, respectfully
requests that M. Bradford F. Kollars of 402 Benson
Bldg., in Sioux Gty be appointed to represent him
There appears to be no conflict of interest in
appoi nting M. Kol lars.

9. That the Applicant is indigent and submts an
affidavit of support.

VWHEREFCORE, the Applicant respectfully asks the
court to grant this Mtion and appoint said attorney
to represent and further that he be allowed to proceed
as i ndigent.

Respectful ly submtted,
LSS
Post O fice Box “B’
Ananpsa, |owa 52205-0010

The second exhibit, Exhibit 2, “Oder Re: Appointnent of
Counsel ,” states in pertinent part as foll ows:
IN THE | OM DI STRI CT COURT FOR WOODBURY COUNTY
JOEL LEE GOOSMANN, ) NO. 44538CR
Plaintiff, ) ORDER RE:  APPO NTMENT

OF COUNSEL
VS. )



STATE COF | OMA, )

Def endant . )

NOW on this 20th day of July, 1995, the
Plaintiff's Application for Appointnent of Counsel
cones before the Court. The Court finds that the
application was filed in St. v. Goosmann, CR No.
44538.

1. The Plaintiff is incarcerated and appears to
be i ndigent and unabl e to enpl oy counsel.

2. Inthe light of Hall vs. States of |owa, 246
N.W2d 276 (lowa 1976), the Court finds that it is
appropriate to appoint counsel to represent the
Defendant in relation to post-conviction relief
pr oceedi ngs.

| T 1S THEREFORE ORDERED as fol | ows:

l. Robert Tiefenthaler, Attorney at Law, is
appointed as counsel to represent the Plaintiff in
relation to his application for post-conviction
relief.

I1. The Court may |ater nmake a determ nation as
to whether or not counsel shall be retained for the
hearing and appeal in regard to the application,
pursuant to the considerations indicated in Furgeson
vs. State of lowa, 217 NW2d 613 (lowa 1974), and
Chapter 663A of the |owa Code.

BY THE COURT:

LS/

M CHAEL S. WALSH, Judge of
the Third Judicial D strict
of | owa




The third exhibit, Exhibit 3, is a pleading entitled,
“Application For Postconviction Relief Pursuant To |owa Code
Chapter 822,” and states partially as foll ows:

IN THE | OM DI STRI CT COURT FOR WOCODBURY COUNTY

JCEL GOOSMANN, ) LAWNO  PCCV113461
Appl i cant, ) APPLI CATI ON FOR POST-
CONVI CTI ON RELI EF
VS. ) PURSUANT TO | OM CODE
CHAPTER 822.
STATE OF | OMA, )
Respondent . )

Convi ction or sent ence concer ni ng whi ch
postconviction relief is demanded:

A. Oinme and statute applicant was convicted of
violating: Mirder in the First Degree and Goi ng Arned
with Intent; lowa Code Sections 707.1 and 708. 8.

B. Cimnal Case No: Wodbury County No. 44538.

C. District court and judge that entered judgnent
of conviction or sentence: District Court of Wodbury
County, The Honorable Robert C. dem_ Judge.

D. Date of entry of judgnent of conviction or
sentence: Decenber 21, 1992.

E. Sentence: Life inprisonnent.

F. Place of confinenent: |lowa Men's Reformatory
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at  _Ananosa.

G Plea:
Quilty
X Not Quilty
H Trial:
X Jury
Judge only

.
Pri or proceedi ngs:
A. Conviction or sentence was appeal ed

1. To lowa Suprene court.

2. G ounds rai sed: Denial of Mtion To
change Venue and Failure to Prove Beyond a Reasonabl e
Doubt Def endant comm tted Murder in the First Degree.

3. Resul t: Jury verdict and denial of
not i on _bot h uphel d.

G ounds upon which application is based (grounds
checked nust be fully explained in space bel ow):

A X The conviction or sentence was in
violation of the Constitution of the United States or
the Constitution or |aws of this state.

F. X The conviction or sentence i s otherw se
subject to collateral attack upon ground(s) of alleged
error fornerly available wunder any comon |aw,
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statutory, or other wit, nbtion, proceeding, or
remedy.

Speci fic expl anati on of grounds and al | egati on of
facts: lneffective assistance of counsel.

VI .

The follow ng docunents, exhibits, affidavits,
records, or other evidence supporting this application
are not attached too the application (list):

These itens are not attached for the follow ng
reason(s): Attorney for the clainmant has to get and
review all appropriate files so that he can conplete

di scovery.

VI,

Relief desired (state clearly): Change of venue
and new trial.

VITI.

The applicant is not able to pay court costs and
expenses of representation and has had counsel
appoi nt ed to r epr esent him concerni ng this
application. (If applicant indicates inability to pay
court costs and expenses of representation and does
desire to have counsel appointed, applicant shall
attach a financial statenent to this application. See
| ona Code Section 815.9 and 815.10.) Attached hereto
Is a copy of the Order appointing counsel.

/| SI _Robert Tiefenthaler
Attorney for Applicant

Robert Ti ef ent hal er
Address: 304 Terra Centre
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Box 5332
Sioux Gty, 1A 51102

Copy: R Tiefenthal er
C. Attorney
Assi stant Attorney
9- 16- 96

It is inportant to have an understandi ng of the chronol ogy

to visualize the sequence of events.

Chr onol ogy
February 9, 1995 State Procedendo issues from direct
appeal (denies relief - concludes

defendant had a fair trial).

July 11, 1995 Petitioner mails to State Court Wbodbury
County, Mdtion Requesting Appointnent of
Counsel. Exhibit One.

April 24, 1996 Antiterrorism and Effective Death
Penalty Act (AEDPA) passes - 1 year
Statute of Limtations (SO.) begins to
run.

Sept enber 16, 1996 Petitioner files for State Post-
Conviction Relief. (AEDPA Statute of
Limtations tolls (stops) after running
145 days from April 24, 1996). Exhi bi t
Thr ee.

Sept enber 28, 2000 State Procedendo issues re: Denies
Post - Convi cti on Rel i ef (AEDPA  Statute
of Limtations starts running again).

May 8, 2001 AEDPA 1 year Statute of Limtations
expires (365 days that were not tolled
have passed since April 24, 1996) April
24, 1996 to Septenber 16, 1996 = 145
days. Septenber 28, 2000 to My 8,
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2001 = 220. Total = 365 days expired.

May 24-31, 2001 Petition to proceed in U S. District
Court was Mailed (rmail box rule).

May 31, 2001 Application to Proceed Wt hout
Prepaynent of Fees and Affidavit filed
by Petitioner. (Doc. No. 1).

July 3, 2001 Judge Zoss grants in forma pauperis
status. Initial Review Oder filed.
(Doc. No. 2).

July 3, 2001 Federal habeas petition actually filed.
(Doc. No. 3)

The Court should first consider the wordi ng of the statue.

In Rouse v. State of lowa, 110 F. Supp.2d at 1124, the Court

sai d:

The task of resolving the dispute over the
meani ng of [a statute] begins where all such
inquiries nmust begin: wth the | anguage of
the statute itself . . . Wen construing a
statue, we are obliged to ook first to the
pl ain nmeani ng of the words enployed by the

| egislature . . . citing Chevron, 467 U. S
at 842-43, 104 S.&. 2778. . . The Suprene
Court describes this rule as ‘one, cardinal
canon before all others.’”. . . Thus, ‘courts

must presune that a legislature says in a
statute what it neans and neans in a statute
what it says there.” . . . Wen the | anguage
of a statute is plain, the inquiry also ends
wi th the | anguage of the statue, for in such
i nstances, ‘the sole function of the courts
Is to enforce [the statute] according to its
ternms.” . . .Wen the statutory | anguage
provides a cl ear answer, the analysis ends.
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Id. at 1124.

The bottomline is that the petitioner first filed Exhibit
1. As is shown, it covers two (2) pages and includes several of
the things that are required by the Iowa Code sections set out
above. The basis for the petitioner’s claimin a nutshell is
that Exhibit 1 provides nost of the information that is set out
in Exhibit 3, whichis, in fact, the formusually used for said
appl i cati on.

The respondent points out that Exhibit 1, governed by |owa
Code Section 822.5, set out on page 2 herein, really does not
have the precise information needed to nmake it a properly filed
appl i cation. The respondent points out that Exhibit 1 is not an
application and that in said exhibit the petitioner asks that he
be able to file (in the future) an application. So, it is clear
that the petitioner, hinself, did not really construe Exhibit 1
to be an application or to contain everything that should be in
an application. The bottomline is whether or not Exhibit 1,
whi ch was mailed on July 11, 1995, commenced the tolling of the
statute of limtations. The new Antiterrorism and Effective
Death Penalty Act (AEDPA) sets out that the one (1) year statute
of limtations is tolled fromthe day an applicationis filed in
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t he postconviction court. The date on Exhibit 3, which is the
usual application form is My 31, 2001. In | ooking at the
chronol ogy, of course there is a distinct advantage if the
statue is tolled on the earlier date.

On April 24, 1996, the new AEDPA | aw passes and the days
start running for the petitioner to file his application for
post-conviction relief. On Septenber 16, 1996, 145 days |l ater,
the petitioner filed Exhibit 3, which stopped the days from
runni ng. On Septenber 28, 2000, the state court denies Exhibit
3 relief. The days start running again. There are 220 days
|l eft. Those 220 days end (expire) on May 8, 2001. Even if we
conclude that the petition for relief inthis Court was filed on
the date it was nmailed, May 24, 2001, it is still sixteen (16)
days | ate.

The AEDPA i s a tough new | aw whi ch sets out, in the statute,
that unless days are actually stopped or tolled the petitioner
cannot file a viable petition in federal court after 365 un-
toll ed days have passed. As set out above, the petitioner here
Is at |l east sixteen (16) days |ate.

The Court would i ke to give the petitioner sone relief, but
there is just no way that this Court can stretch Exhibit 1 into
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a viable application for relief. Wen that cannot be done, the
statute nust be governed by the day that the application,
Exhibit 3, was fil ed.

FOR GOOD CAUSE SHOMWN, I T IS THEREFORE ORDERED that the
respondent’s notion to dismss (Docket No. 5) is hereby

sust ai ned.

IT 1S SO ORDERED this day of Decenber, 2001.

Donald E. O Brien, Senior Judge
United States District Court
Northern District of |owa
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